
Collective Action and Free Riding
The enabling of productive collective action and the avoidance of free riding are basic challenges 
facing any socio-economic system; in this article, we explore the Halachah's approach to these 
problems. We shall first consider the relatively simple question that arises ab initio (le'chatchilah), 
where some wish to compel others to join them in some mutually beneficial endeavor, and 
subsequently discuss the much more complex questions that arise ex post facto (be'diavad), after some 
have expended resources toward the achievement of a general good and are demanding that the other 
beneficiaries contribute their fair share of the expenditures.

Ab Initio

Two Talmudic passages clearly articulate the principle that all who need or stand to benefit from some 
endeavor are mutually obligated to contribute toward its accomplishment:

• Residents of a city or courtyard are mutually obligated to contribute toward communal projects 
such as the construction of guardhouses and gates.1

• If a river (utilized for irrigation) is blocked, everyone downstream (but not upstream) of the 
blockage must contribute toward its clearing, as they are the ones who benefit from the free 
inflow of water, whereas if a drainage canal is blocked, everyone upstream (but not 
downstream) of the blockage must contribute toward its clearing, as they are the ones who 
benefit from the free outflow of water.2

These passages are indeed cited by the poskim in support of the general principle formulated above.3

Ex Post Facto

While most poskim take for granted (either explicitly or implicitly) that this rule applies even after the 
fact (i.e., someone who has already spent money on something beneficial to himself as well as others is 
entitled to compensation from them),4 the Noda Be'Yehudah limits it to the right to compel others to 
join one ab initio, but ex post facto, if someone took the initiative and cleared the river on his own, the 
others are exempt from compensating him, based on the principle of zeh nehneh ve'zeh lo chaser (one 
benefits but the other does not lose), at least insofar as they had initially not intended on planting their 
fields but are only now deciding to take advantage of the newly created opportunity.5

1 Bava Basra 7b.
2 Bava Metzia 108a.
3 Shut. Maharam b. Baruch dfus Prague siman 39 / dfus Krimona simanim 32-33 / dfus Lvov siman 345; Shut. Maharik 

shoresh 4; Nesivos Ha'Mishpat end of siman 178; and see the sources in the next note.
4 Shut. Toras Emes siman 45; Shut. Beis Ya'akov (Zusmir) siman 148; Shut. Yad Eliyahu (Lublin) siman 73; Nesivos 

Ha'Mishpat end of siman 178; Shut. Divrei Malkiel chelek 3 siman 157; Shut. Maharshag chelek 2 siman 124.
5 Shut. Noda Be'Yehudah tinyana choshen mishpat siman 24. He continues with the assertion that if the others do not 

wish to contribute, the one who has cleared the river has the right to threaten to undo what he has done in order to 
pressure them into compensating him  – gam li gam lach lo yihyeh – and that this is not considered midas sdom, since 
he is not being pointlessly destructive but merely compelling the payment of compensation. The Maharshag ibid. 
sharply rejects this, however, arguing that this is nevertheless classic midas sdom, since the river-clearer is not entitled 
to compensation according to Halachah. Perhaps the Noda Be'Yehudah feels that even so, it is nevertheless quite 
reasonable of him to ask the others to contribute insofar as they are indeed benefiting, and this distinguishes between 
this scenario and the general case in which a motive of extortion certainly does not legitimize conduct that is considered 
midas sdom (see Erech Shai choshen mishpat siman 156 seif 5 s.v. Ve'im mozil).



The consensus of the poskim accepts the criterion of Rabbeinu Yechiel of Paris6 that one who expends 
money on a joint need is entitled to compensation, but only if he knew of the other's need and acted on 
their joint behalf.7 R. Eliyahu of Lublin and the Divrei Malkiel add that this is so even if the others 
initially protested, as long as it is clear to beis din that they were merely trying to take advantage and 
freeload, or if they subsequently indicate that they do indeed approve of the expenditure,8 and the 
Shvus Ya'akov adds that one who averts danger from an entire community is entitled to compensation 
even if he acts solely on his own behalf.9

Modern Case Studies

The Divrei Malkiel discusses the case of one who obtained – through “no little effort and expense” - a 
permit from the Warsaw health authority for a formulation of “sweet and fragrant water” he had 
developed, which he printed upon stickers he affixed to his product packaging. A competitor then 
produced the same formulation and affixed labels with his competitor's name (and, apparently, the 
permit) to his own product. The Divrei Malkiel rules that the competitor must contribute toward the 
cost of obtaining the permit, since by printing his own labels he has indicated that he approves of the 
expenditure involved,10 and this is so even though the originator's efforts were certainly not directly on 
behalf of the imitator, who had not yet even contemplated entering the market.11

The Maharshag discusses the case of Reuvein who rented a train car to transport his merchandise. 
Since he only needed half the car, he allowed Shimon to utilize the remaining space for his 
merchandise. He subsequently demanded payment from Shimon, who argued that the principle of zeh 
nehneh ve'zeh lo chaser should exempt him. The Maharshag rules in favor of Reuvein, explaining that 
since it is common that those who rent train cars hope that they will find someone to share the car and 
the cost, and even though they are not certain that this will come to pass, they anticipate the possibility, 
Reuvein's initial rental is considered to have been for Shimon's benefit, thereby satisfying the criterion 
of Rabbeinu Yechiel.12

6 Cited in Shiltei Ha'Giborim on the Mordechai Bava Kama perek Ha'Gozeil remez 162 os 2.
7 Hagahas Ha'Rema choshen mishpat siman 264 seif 4; Nesivos Ha'Mishpat siman 264 seif katan 6; Shut. Emunas 

Shmuel siman 36; Shut. Bnei Aharon siman 16 (and see also simanim 43-45); Shut. Shvus Ya'akov chelek 1 siman 158; 
Yad Eliyahu ibid.; but see Shut. Beis Ya'akov ibid. who is unconvinced that this view is normative.

8 Yad Eliyahu ibid.; Divrei Malkiel ibid.
9 Shvus Ya'akov ibid. He invents this rule to resolve a contradiction he raises between the rulings of the Maharik (ibid.) 

and Rabbeinu Yechiel, but I am baffled by his perception of any problem at all – it seems obvious and indubitable that 
in the Maharik's case those who were expending the money were acting with knowledge of and on behalf of the others, 
and his ruling therefore dovetails perfectly with the position of Rabbeinu Yechiel. [A similar question was raised earlier 
in the Beis Ya'akov, and I am similarly perplexed by his perception of difficulty.]

10 He subsequently points out that this argument is not absolutely compelling, since the printing of labels is standard 
procedure, and we do not necessarily have evidence that he approves of the additional expenditure of the obtaining of 
the permit, since the inclusion of the originator's name may not have added any cost beyond the basic printing of the 
labels.

11 Divrei Malkiel ibid.
12 Maharshag ibid.


